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SUMMARY

The American Radio Relay League, Incorporated (the League), the national association
of amateur radio operators in the United States, submits its reply comments concerning the
League's Request for Declaratory Ruling (the Request) filed April 3, 1998.

The Request was submitted as a Request for Declaratory Ruling pursuant to Section 1.2
of the Commission's Rules. The intention of the League was to clarify the intent of an existing
rule, and to restate that which the Commission's staff, under delegated authority, has previously
determined: that good amateur operating practice under Section 97. 101(a) envisions, as one of
its components, compliance with cooperatively established, generally accepted band plans in the
Amateur Service.

The comments in this proceeding were largely not supportive of the League's proposal,
but the stated reasons for their lack of support reflected a misperception of the intent of the filing
and its goal. If anything, however, the comments bespeak the need for the declaratory ruling
requested, as they indicate a need to clarify Commission policy concerning band plans and the
extent to which compliance therewith is an element of good amateur practice pursuant to Section
97. 101(a).

The Commission has already stated its support of voluntary band plans. It has also stated
its intention for those plans to remain voluntary, rather than to incorporate any such plans in the
Commission's Rules. The League concurs, and urges the Commission to note that compliance
with generally accepted, cooperatively established band plans is good amateur practice; and that
operation outside accepted band plans which causes interference to amateur stations operating
pursuant to those adopted, cooperatively established band plans, is not good amateur operating
practice. Such is necessary in furtherance of the self-regulatory character of the Amateur
Service, and is no more, and no less, than a reaffirmation of the previously stated policy of the
Commission, under delegated authority.
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plans in the Amateur Service.

to certain of the comments filed in response to the Request, the League states as follows:
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1. As mentioned in the League's Comments in this matter, filed May 21, 1998, the

2. A member of the Commission's staff, at a seminar given recently at an amateur event

The American Radio Relay League, Incorporated (the League), the national association
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FEDERAL CO:MMlJNlCATIONS COMMISSION
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Report No. 2269, released April 21, 1998, hereby submits its reply comments concerning the

League's Requestfor Declaratory Ruling (the Request) filed on or about April 3, 1998. In reply

of amateur radio operators in the United States, by counsel and pursuant to the Public Notice,

League's Declaratory Ruling has been handled procedurally in an incorrect manner by the

Commission. The request was submitted as a Request for Declaratory Ruling pursuant to Section

1.2 of the Commission's Rules. The intention of the League was to clarify the intent of an

existing rule, and to restate that which the Commission's staff, under delegated authority, has

previously determined: that good amateur operating practice under Section 97. 101(a) envisions,

as one of its components, compliance with cooperatively established, generally accepted band



in Dayton, Ohio, felt compelled to specifically note, prior to the end of the comment period

herein, that few of the comments in this proceeding filed by that time were supportive of the

League's Request.] What he did not note, however, was that those comments addressed

numerous issues, few of which were at all relevant to the League's proposal. Rather than address

individual comments, inasmuch as those filed typically raised the same or similar issues, these

reply comments will address the arguments made by any of the commenters.

3. First, several comments suggested that the procedural vehicle chosen by the League

was improper; that there was not shown to be a controversy that required resolution, or any

uncertainty that the Commission should address pursuant to Section 1.2 of the Rules. Obviously,

however, it is apparent from the strident nature of some of the comments filed relative to this

issue that there is a clear controversy and a substantial degree of uncertainty as to the proper

scope of the "good amateur practice" admonition in the Commission's Rules, including whether

or not it presently contemplates compliance with voluntary amateur bandplans. Thus, the

comments themselves bespeak a full justification for the declaratory ruling requested by the

League.

4. Other comments suggested that the League had proposed such a substantive, sweeping

change in Commission rules and policy that a rulemaking proceeding should have been initiated,

so as to incorporate specific band plans in the rules. Indeed, there is a significant, and obvious,

degree of uncertainty as to the current regulatory necessity, and scope, of compliance with

voluntary band plans in the Amateur Service. Removal of that uncertainty and resolution of the

I The League is constrained to object as a matter of form to the characterization by a member of the
Commission's staff at a public forum of the comments received in an open proceeding prior to the close of the
comment date.
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present controversy is the proper factual setting for issuance of the requested declaratory ruling.

5. Numerous comments suggested that the League did not "poll its members" prior to

filing the Request. Others suggest that the League "does not represent" that particular

commenter. Still others argue, ad hominem abusive, that a majority of licensed radio amateurs

are not League members, and therefore (apparently) the League's declaratory ruling should not

be adopted. Those arguments are, of course, irrelevant to the issue at hand and thus do not

necessitate a response. However, for the record, neither the League, nor any other nonprofit

association of its size, routinely polls its members about regulatory initiatives. The League

represents more than 165,000 members, and as the Commission well knows, operates on a

representative basis, through its regionally-elected Board of Directors. There is no other amateur

radio organization in the country that is so broadly representative. In this case, the League's

Board, and committees of its Board, determined as a matter of fact that the level of voluntary

compliance with band plans is eroding somewhat, and that circumstance leads to increased

incidents of interference, and to increased calls upon the Commission for enforcement actions.

The Board considered the matter twice, and its Executive Committee did as well. Minutes of

those meetings, and the nature of the proposals, were published to members in advance. In an

effort to spur increased compliance with voluntary band plans, and to promote awareness of the

need to do so as a means of self-regulation in the Amateur Service, the instant declaratory ruling

request was filed. The encouragement of the Commission for compliance with these band plans

is all that was sought by the Request.

6. An argument made in some of the comments is that the League has ulterior

motivations in espousing this proposal. They suggest that it is either part of a comprehensive
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plan to assert some authority over amateur regulation, or over amateur on-air operation, or in

order to promote either the League, individual repeater coordinators, or an umbrella organization

of repeater coordinators. Related to this argument is the assertion in some of the comments that

voluntary band plans are somehow inextricably tied to repeater coordination activities of the

many regional or local coordination bodies which voluntarily coordinate repeater pairs in the

VHF and UHF amateur bands. While it is likely that those few commenters will be dissatisfied

with any explanation whatsoever, given the pejorative nature of their remarks, the following

should be understood clearly: neither the League, nor any other amateur radio licensee or group

of licensees, has anything to gain by this proposal,' and the League has no motive whatsoever

in filing this Request, other than reduction ofinterference incidents and improvement in amateur

self-regulation. If it were otherwise, and if the intent was to impose, dictatorially, particular

band plans on individuals, the League would not espouse regional or local band planning efforts

(which are not conducted under its auspices), as necessary, consensus variations on national band

plans. As mentioned in its comments, the League has no authority to impose band plans, be they

international, national, or regional or local, on amateurs. The converse is true, because operating

patterns of amateurs determine the band plans; band plans do not determine operating patterns.

7. Indeed, most of the comments that deal with the substance of band plans, or the band

planning process, address their concerns to the regional and local band plans, rather than the

national or international band plans in the Amateur Service. The comments do not reveal

substantial concern about the national and international band plans, and the means by which they

are adopted and revised from time to time. Indeed, those plans are reflective of patterns of

amateur operation and evolutionary changes in the uses of bands. They do not constitute specific
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limits being imposed on anyone. Instead, national plans are coordinated with user groups, and

international plans are coordinated among international amateur radio societies to promote

harmonious use of potentially conflicting types of amateur operation.

8. The regional and local processes, however, are occasionally subject to disputes.

Groups interested in amateur television, for example, occasionally are dissatisfied with proposed

plans for use of VHF and UHF bands developed locally by FM repeater users. Weak-signal

VHF and UHF users' interests occasionally conflict with those of FM users and those with

interest in digital communications in the same bands. It is exactly that type of conflict that the

regional and local band planning process is intended to avoid. The commenters that suggest that

the regional band plans are in conflict with other regional or local band plans, or that they

disenfranchise certain groups in favor of others, are suggesting no more than that a particular

band plan is not generally accepted in that region or locality. As the League's comments noted,

band plans by definition are voluntary and adopted by consensus; where the consensus is lacking,

the band plan cannot be considered "good amateur practice". The League's Request is criticized

for not specifying what band plans are to be considered good amateur practice, but specification

of particular band plans would constitute making particular plans mandatory and to carve them

in stone for regulatory purposes. That is antithetical to the League's goal. The Commission has

in the past refused to make band plans mandatory by incorporation of such in the Commission's

rules, and with good reason: amateur operation is evolutionary, and so should be the band plans

at all levels. The League is not asking, and will not ask, the Commission to bless a particular

band plan. It is not dictating any plan to anyone at all, and the argument that the proposal would

result in "inflexibility" is therefore frivolous indeed.
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9. Nor would any local or regional repeater coordinator or coordination group have

conferred upon it any mantle of authority whatsoever by this proposal. Repeater coordinators,

and coordination groups, as the Commission has stated several times earlier, derive their

authority and their recognition from the amateur community in the area in which the coordinator

operates. 2 Similarly, band plans derive their own authority (and their character as "good

amateur practice") by consensus of the amateur community. Repeater operation is but one type

of amateur operation conducted in the VHF and UHF bands and the coordinators are not "band

planners." They may contribute to consensus band plans, but they cannot and should not dictate

anything to anyone. Band planning at the local level has to, and in many cases does, account for

all types of amateur operation, because, according to Section 97.10I(b), "(e)ach station licensee

and control operator must cooperate in selecting transmitting channels and in making the most

effective use of amateur service frequencies. No frequency will be assigned for the exclusive use

of any station."

10. Related to the above arguments is the allegation that the Commission would, by grant

of the instant request, be unlawfully delegating rulemaking authority or enforcement authority

to the League or some other entity. As discussed above, however, no authority is being

conveyed whatsoever by the Commission to anyone. The Commission is not making a rule by

the action requested by the League; it is interpreting an existing rule. As argued in the League's

2 The definition of a coordinator is in Section 97.3(a)(21) of the Commission's rules. It is an "entity,
recognized in a local or regional area by amateur operators whose stations are eligible to be auxiliary or repeater
stations, that recommends transmit/receive channels and associated operating and technical parameters for such
stations in order to avoid or minimize potential interference." Therefore, the identification of a coordinator is a
person who is recognized by licensees who are eligible to be repeater trustees (which is everyone holding any license
class above Novice) in a given area. Docket 85-22 defined the coordinator more broadly than that: "Their authority
is derived from the voluntary participation of the entire amateur community; their recognition must be derived from
the same source. "
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comments, no rulemaking is intended, and the establishment of band plans in the Amateur

Service is not rulemaking, and never has been. The Chief, Private Radio Bureau, in 1983, held

that, given the widespread acceptance of band plans in the Amateur Service, operation not in

harmony with those plans, which results in interference to other amateur uses, is not good

amateur practice. That was not rulemaking, it was an interpretation of an existing rule. The

League asks for no more than a reaffirmation of that same statement. No commenter indicates

that the Chief, Private Radio Bureau was wrong at the time he so held, and no comment

indicates that any change in circumstances has occurred since then that would invalidate that

opinion as of the present time.

11. Neither does the Request entail any delegation of enforcement authority. The

suggestion is frivolous. Only the Commission can enforce the Part 97 regulations against

licensees. Repeater coordinators never had such authority, and would not have such conferred

upon them by anything the Commission might do in this proceeding. Nor would the League, or

any other entity. In fact, it is not anticipated that this interpretation will result in any

Commission enforcement action at all, because no one is changing the voluntary nature of the

band plans. What is hoped for as a result is an improvement in voluntary compliance with

established, cooperatively-established band plans so that the need for Commission enforcement

efforts is reduced. The Section 97. 101 (a) rule is generally an admonition in any case, and is

typically not, due to its generality, the subject of enforcement action. It is therefore a proper

vehicle for the interpretation requested herein.

12. A number of comments suggested that the local and regional band plans are not well

publicized, and that even inadvertent non-compliance with such a plan would constitute a rule
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League Comments, at 6.

13. Some of the comments attributed to the League a claim to the effect that the existing

8

The League does not intend, and its Request does not require, that the requested
declaratory ruling place any traveling amateur, perhaps unaware of specific
repeater channelization in a region, or the local use of a particular FM frequency
for packet radio rather than FM voice in a particular area, in a position of strict
liability for an instance of transmitting at variance with an established band plan,
even if a single instance results in interference. Some unintentional interference
is to be expected in the Amateur Service, and no one can expect interference-free
operation in any band at all times, given the shared nature of the bands and
diverse uses. However, if a traveling amateur is alerted that his or her operation
in a given locality is (1) causing interference to established operations, and (2) at
substantial variance from band plans agreed upon and adhered to by amateurs in
that locality; and if that amateur repeatedly persists in such operation, no
reasonable person could suggest that the operation is in accordance with "good
amateur practice" .

violation under the League's proposal. No one need be concerned that they will, as one

commenter put it, "be in violation of Federal law" if they transmit using a particular emission

in a manner contrary to a regional or local band plan, even if the result is a brief incident of

interference. As the League's comments noted:

band plans are "nearly universally accepted". The League never made such an assertion.

However, band plans, as discussed above, evolve from amateur operating patterns, and by

definition, they are widely adhered to by the amateur community in the areas in which they are

made the assertion of the"considerable effectiveness" of voluntary spectrum management efforts

cooperatively adopted. If they are not, they should not be considered to be "good amateur

practice". Also, as stated in the League's Request and in its comments, the Commission in 1977
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in the Amateur Service.3 The Chief, Private Radio Bureau in 1983 referred to the "widespread

acceptance" of band plans. In any case, as discussed in the League's comments, there are faults

in the process of adopting and revising band plans, and no one could claim that the process

works well in all regions or localities. Arriving at consensus is not often a simple matter where

there are conflicting emission types. However, just as the Commission has indicated that repeater

coordination is the "minimum joint effort by the amateur community needed to facilitate repeater

operation", consensus band plans are the minimum joint effort by the amateur community

necessary to facilitate all types of amateur operation without interference.

14. Thus, the League disagrees strongly with those who suggest that simple reliance on

the Commission's rules is adequate to accommodate different types of amateur operation, and

with those who assert the sufficiency of the requirement that one must "listen before

transmitting" on a particular frequency in lieu of band planning. Shared frequency operation,

especially admixture of mobile, fixed and itinerant operation, requires much more than reliance

on the Commission's rules. That applies to the Amateur Service and other, similar services as

well, and is a rather fundamental principle that should not have to be reiterated here. It is ironic

indeed, for example, for an amateur television proponent, concerned about allegedly predatory

actions of a repeater coordinating entity in expanding the frequencies which might be used for

FM voice repeaters, to allege that compliance with Part 97 regulations is all that is necessary

to assure harmonious use of amateur bands.

15. A variation on the same theme is the assertion by one commenter that identifying

3 The Commission stated that it has monitored the success of amateur band plans (described as "voluntary
spectrum management"), and has found that the process "functions with considerable effectiveness in most
instances. " Deregulation ofPart 97 ofthe Commission's Rules, 66 FCC 2d 207, 211-12 (1977).
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accepted band plans as "good amateur practice" will result in wasteful use of amateur spectrum,

since it is better to make use of a frequency that is available than to allow it to be "dead air".

It should be obvious that an accepted band plan will inevitably accommodate all users and

disaccommodate none, and therefore maximizes, rather than minimizes, spectrum efficiency. As

mentioned in the League's comments, if this is not the case, the band plan will not be adhered

to by the amateur community and therefore will not survive long. It could not, therefore, be

considered "good amateur practice".

16. The majority of comments, concerned about local and regional band plans, are

applicable to VHF and UHF operation. A few, however, address high-frequency (HF) band

plans. These are largely the subject of international band plans, because of the international

propagation characteristics of those bands. There is little change in those band plans, but from

time to time, some changes are needed to account, for example, for increased use of digital

communications techniques. Anyone familiar with this process will understand that the process

is not aimed, and does not have the effect, of entrenching any particular emission type. Rather,

the band planning process at HF is necessary in order to accommodate new, experimental uses.

17. Comments that are supportive of the League's proposal include those of the Radio

Amateur Satellite Corporation (AMSAT). AMSAT notes that some amateur satellite subbands

are mandated by lTD regulation, while others are strictly a matter of "gentlemen's agreement"

within the amateur community. In order to protect the subbands from interference from other

types of amateur operation, the Commission's action implementing the ARRL initiative could

contribute materially toward this objective. Thus, AMSAT urges favorable action on the

League's request.
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18. A reasonable concern expressed in the comments is that some regional and local band

plans are not well-publicized. Promoting wider acceptance and voluntary compliance with such

band plans presupposes the awareness of the amateur community of the existence of the plans,

and any modifications thereof adopted by the consensus of the amateur community in a particular

locality. The League will endeavor to promote greater public awareness of band plans at all

levels, and will encourage the broadest participation in the planning process. It will also

encourage those amateur clubs and entities engaged in the band planning process to do the same.

This will assure that the plans are prepared and revised in accordance with the interests of all

diverse groups, representing the varied amateur operating patterns, and provide the best

opportunity for consensus acceptance of them. Those who expressed concerns in their comments

about disaccommodation in the band planning process must be made to feel a part of the process;

the alternative is that the band plans will not be generally accepted.

19. In summary, the comments in this proceeding were largely not supportive of the

League's proposal, but the stated reasons for their lack of support reflected a misperception of

the intent of the filing and its goal. If anything, however, the comments bespeak the need for

the declaratory ruling requested, as they indicate a need to clarify Commission policy concerning

band plans and the extent to which compliance therewith is an element of good amateur practice

pursuant to Section 97. 101(a). The Commission has already stated its support of voluntary band

plans. It has also stated its intention for those plans to remain voluntary, rather than to

incorporate any such plans in the Commission's Rules. The League concurs, and urges the

Commission to note that compliance with generally accepted, cooperatively established band

plans is good amateur practice; and that operation outside accepted band plans which causes
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individuals and licensees in the Amateur Radio Service.

\..,41L~~~~W14
Christopher D. Imlay
Its General Counsel

By:

interference to amateur stations operating pursuant to those adopted, cooperatively established

band plans, is not good amateur operating practice. Such is necessary in furtherance of the self-

Therefore, the foregoing considered, the American Radio Relay League, Incorporated,

THE AMERICAN RADIO RELAY LEAGUE,
INCORPORATED

Respectfully submitted,

of the previously stated policy of the Commission, under delegated authority.

regulatory character of the Amateur Service, and is no more, and no less, than a reaffirmation

respectfully again requests that the Commission issue, at an early date, a Declaratory Ruling

stating that "good amateur practice" anticipates compliance with the accepted voluntary

international, national, and regional band plans adopted by cooperation and coordination among

225 Main Street
Newington, CT 06111

BOOTH, FRERET, IMLAY & TEPPER, P.C.
5101 Wisconsin Avenue, N.W.
Suite 307
Washington, DC 20016-4120
(202) 686-9600

June 5, 1998



CERTIFICATE OF SERVICE

I, Christopher D. Imlay, of the law firm of Booth, Freret

Imlay & Tepper, P.C., do certify that a copy of the foregoing Reply

comments was mailed this 5th day of June, 1998, via U. S. Mail,

postage prepaid, first class, to the office of the following:

Radio Amateur Satellite Corporation
P.O. Box 27
Washington, DC 20044


